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(b) Only actions occurring on or after
October 16, 1986, may subject a person
to civil penalties.

§ 385.1504 Maximum civil penalty
(Rule 1504).

(a) Except as provided in paragraph
(b) of this section, the Commission
may assess a civil penalty of up to
$10,000 for each day that the violation
continues.

(b) No civil penalty may be assessed
where a license or exemption is ordered
revoked.

§ 385.1505 Determination of proposed
penalty amount (Rule 1505).

(a) In determining the amount of a
proposed penalty, the Commission will
consider the nature and seriousness of
the violation, and the efforts of the li-
censee, exemptee, permittee or one
who should possess appropriate author-
ity but does not, to remedy the viola-
tion in a timely manner.

(b) In making its determination
under paragraph (a), the Commission
will consider the following factors:

(1) Whether the person had actual
knowledge of the violation;

(2) Whether the person had construc-
tive knowledge of the violation deemed
to be possessed by a reasonable indi-
vidual acting under similar cir-
cumstances;

(3) Whether the person has a history
of previous violations;

(4) Whether the violation caused loss
of life or injury to persons;

(5) Whether economic benefits were
derived because of the violation;

(6) Whether the violation caused
damage to property or the environ-
ment;

(7) Whether the violation endangered
persons, property or the environment;

(8) Whether there were timely reme-
dial efforts;

(9) Whether there were untimely re-
medial efforts;

(10) Whether there were no remedial
efforts; and

(11) Whether there are any other per-
tinent considerations.

§ 385.1506 Notice of proposed penalty
(Rule 1506).

(a) Before issuing an order assessing
a civil penalty under this subpart

against any person, the Commission
will provide to the person notice of the
proposed penalty.

(b) The notice of proposed penalty
will:

(1) Include the amount of the pro-
posed penalty;

(2) Include a statement of the mate-
rial facts constituting the alleged vio-
lation; and

(3)(i) Inform the person of the oppor-
tunity to elect in writing within 30
days of receipt of the notice to have
the procedures of Rule 1509 (in lieu of
those of Rule 1508) apply with respect
to the assessment, or,

(ii) If a final compliance order is
issued under section 31(a) of the Fed-
eral Power Act, no notice of election
will be provided for a violation of, or a
failure or refusal to comply with, the
final order.

§ 385.1507 Election of procedures and
answer (Rule 1507).

(a) If the respondent receiving the
notice of proposed penalty wishes to
have the procedures of Rule 1509 apply,
then the respondent must file with the
Commission, within 30 days of receipt
of the notice, a notification of the elec-
tion in accordance with subpart T, part
385 of this chapter. The notification
may include an answer setting forth
factual or legal reasons why the pro-
posed assessment order should not be
issued, should be reduced in amount, or
should otherwise be modified. If a per-
son fails to file an answer within the
30-day time limit, all material facts
stated in the Commission’s notice will
be deemed admitted.

(b) Any election to have the proce-
dures of Rule 1509 apply may not be re-
voked after the 30-day election period
in paragraph (a) of this section, with-
out the consent of the Commission.

§ 385.1508 Commission administrative
procedures (Rule 1508).

(a) If the respondent is not entitled
to an election pursuant to Rule
1506(b)(3)(ii) or does not timely elect to
have the procedures of Rule 1509 apply,
the Commission will commence a pro-
ceeding in accordance with the provi-
sions of subpart E of this chapter.

(b) The Commission’s Rules of Prac-
tice and Procedure in part 385 of this
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chapter will apply, as appropriate, to
any evidentiary proceeding to assess a
civil penalty.

(c) An assessment order under this
section shall include the administra-
tive law judge’s findings and the basis
for such assessment.

§ 385.1509 District court procedures
(Rule 1509).

(a) After receipt of the notification of
election to apply the provisions of this
section pursuant to Rule 1507, the Com-
mission will promptly assess the pen-
alty it deems appropriate, in accord-
ance with Rule 1505.

(b) If the civil penalty is not paid
within 60 calendar days after the as-
sessment order is issued under para-
graph (a) of this section, the General
Counsel, unless otherwise directed by
the Commission, will institute an ac-
tion in the appropriate United States
District Court for an order affirming
the assessment of the civil penalty.

§ 385.1510 Modification of civil penalty
(Rule 1510).

(a) The Commission may com-
promise, modify, or remit, with or
without conditions, any civil penalty
(with leave of court if necessary).

(b) In exercising its authority under
paragraph (a) of this section, the Com-
mission may consider the nature and
seriousness of the violation, and the ef-
forts of the licensee, exemptee, per-
mittee, or one who should possess ap-
propriate authority but does not, to
remedy the violation in a timely man-
ner.

(c) The Commission’s authority to
compromise, modify or remit a civil
penalty may be exercised at any time
prior to a final decision by the United
States Court of Appeals if Rule 1508
procedures are utilized, or prior to a
final decision by the United States Dis-
trict Court if Rule 1509 procedures are
utilized.

§ 385.1511 Collection of civil penalties
(Rule 1511).

If any person fails to pay a civil pen-
alty assessment, the Commission will
seek to recover the amount of the pen-
alty plus interest in any appropriate
District Court of the United States. In-
terest will begin to accrue on the date

the Commission issues a final order
under Rule 1508 or the date on which
the appropriate District Court enters
final judgment in favor of the Commis-
sion under Rule 1509.

[Order 502, 53 FR 32039, Aug. 23, 1988]

Subparts P—R [Reserved]

Subpart S—Miscellaneous

§ 385.1901 Interpretations and inter-
pretative rules under the NGPA
(Rule 1901).

(a) Purpose and applicability—(1) Pur-
pose. The purpose of this section is to
provide procedures by which:

(i) A person may seek a written in-
terpretation from the General Counsel
construing a provision of the NGPA, or
clarifying a rule issued by the Commis-
sion under the NGPA; and

(ii) The Commission may publish an
interpretative rule that will have gen-
eral applicability and effect.

(2) Applicability. (i) This section ap-
plies to requests under section 502(c) of
the NGPA for interpretations of the
NGPA or of rules or of orders, having
the applicability and effect of a rule as
defined in 5 U.S.C. 551(4), issued under
the NGPA. It does not apply to orders
issued under sections 301, 302, and 303 of
the NGPA.

(ii) This section applies to requests
for interpretations to prospective, ex-
isting or completed facts, acts, or
transactions. Interpretations based on
hypothetical facts, acts, or trans-
actions will not be considered.

(b) Definitions. For the purpose of this
section, the following definitions
apply.

(1) Direct participant means any per-
son or legal entity who is, or plans to
be an actual party in the act, trans-
action, or circumstance presented, and
who has an immediate or direct finan-
cial interest in the act, transaction, or
circumstance.

(2) Interpretation means a written
statement of the General Counsel
which applies a particular rule to a
particular set of facts, acts, cir-
cumstances or transactions. In the dis-
cretion of General Counsel, the inter-
pretation may contain a detailed fac-
tual and legal analysis, a summary of
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